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-IN-A

The below mentioned appeals have been filed by the Appellant s (hereinafter referred

to as 
,,Appellant No. 1 & Appellant No. 2"), as detailed in Table below' against order-in-

originar No. 02 to 03/Dc/K Gr2ozo-zrdated 10.02.202r (hereinafter referred to as 'impugned

order') passed by the Deputy Commissioner, Central GST Division-Il' Rajkot (hereinafter

referued /o as 'adjudicating authority'):-

2. The facts of the case, in brief, are that Appellant No. I was engaged in manufacture

and removal of excisable goods i.e. HDPE and PVC Pipes and fittings thereof falling under

Chapter 39 of the First Schedule to the Central Excise Tariff Act, 1985. On the basis of

intelligence that the Appellant No.l had cleared HDPE Pipes and fillings thereof falling under

CETSH 39172190 without payment of central excise duty by wrongly classifying them under

CETSH 84248100 and having availed the benefit of Notification No. 0312005-CE dated

24.02.2005, an enquiry/investigation was initiated by the departmental officers. The

investigation culminated into the issuance of SCN dated 24.09.2014 to the Appellant No. I &

2 calling them to show cause as to why

(l) Central Excise duty amounting to Rs. 21 ,14,8031- should not be demanded and recovered

from them under Section llA of the erstwhile Central Excise Act, 1944 (hereinafter

refened to as "Act") by invoking the extended period of limitation;

(2) Interest at appropriate rate should not be recovered from them under Section l lAA of

the Act;

(3) Penalty should not be imposed under Section l lAC of the Act read with Rule 25 of the

Central Excise Rules, 2002 (hereinafter referued /o as "Rules").

(4) Penalty should not be imposed upon Appellant No. 2 under Rule 26 of the Rules.

2.1. The above said Show Cause Notice was adjudicated vide the impugned order wherein

the adjudicating authority has confirmed the classification of "HDPE Pipes and Fittings"

cleared by the Appellant No. I under CESTSH No. 39172190 instead of 84242100. She further

confirmed the demand of Central Excise duty amounting to Rs.21,41,8031- by invoking the

extended period of limitation under proviso to Section 1 lA of the Act along with interest under

Name & Address of the AppellantAppellantssl.
No.

M/s Balson PolYPlast Pvt. L

Survey No. 270, Plot NO. 2-3,

National HighwaY 8B, ShaPar

(Veraval), Dist. Rajkot.

td,

Appellant No. 1v2l103/RAJl202r

Appellant No. 2

Shri Jamanbhai V.Baldha

Director of M/s Balson Polyplast Pl't

Ltd, Survey No. 270, Plot NO. 2-3,

National Highway 88, ShaPar

(Veraval), Dist. Rajkot.

2. v2lr04|P.AIl202l
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Section 1 1AA of the Act. She also imposed penalty of Rs.21,41 ,803/- under Section 1 l AC of

the Act read with Rule 25 of the Rules upon Appellant No. 1 with option of reduced penalty as

envisaged under provisions of Section 1lAC of the Act' Penalty of Rs' 2l'41'8031- was also

imposed upon Appellant No' 2 under Rule 26 of the Rules'

3. Being aggrieved by the impugned order, Appellant Nos' 1 & 2have preferred appeals

on various grounds, inter alia, contending that :-

Appellant No. l:-

(i) If the complete system is supplied then same merit classihcation under 8424 8100 but

when parts of such system supplied it is merit classifiable under tariff item 84249000 only,

especially when it is principally and solely used as parts of such systems'

(ii) the provisions of clause (a) of the Rule 3 of the lnterpretative Rules for interpretation of the

First Schedule to the Central Excise Tariff Act, 1985 very specifically says that when two

or more headings each refer to part only of the material or .....or to part only of the items

in a set up for retail sale, those headings are to be regarded as equally specific in relation to

those goods, even if one of them gives a more complete or precise description of the goods.

(iii) Even the said CBEC Circular No.380/13/98-CX dated 16.03.1998 also clarifies as above as

per the details discussed in para infra but the said vital paragraph is ignored while issue of

impugned order.

(iv) The entire notice is based on misconceived classification of HDPE pipes and fitting sold

to M/s. Gujarat Agro Industries Corporation Ltd (GAIC). The investigation, while

alleging that HDPE pipes and fittings supplied to GAIC are classifiable under heading 3917

and that benefit of Notification No. 312005-CE (E. No.70) was wrongly availed by it,

had overlooked the fact that the Appellant had not supplied bare HDPE pipes but had

supplied HDPE sprinkler pipes of different diameters along with its fiuings. It further

submits that even the allegation part of the notice says that what was supplied to GAIC

by it was 'pipes and fittings'. However, while raising issue of classification,

investigation has conveniently overlooked to discuss various fittings accompanying

such HDPE pipes. It's Managing Director had clarified to the officers dwing the course of

enqury that it was registered with central excise departrnent and was paying central excise

duty on HDPE pipes/Rigid PVC pipes which were classifiable under Chapter sub-heading

no.39l7 21 90 and on the waste & scrap arising out of such pipes at the time of removal of

the said goods. This fact can also be verified from the relevant invoices and retums filed

with the department from time to time.

(v) It was specifically clarified by the Appellant that it did not pay central excise duty on

FIDPE sprinkler plpe and fitting supplied to GAIC for the reason that the same were specially

manufactured as HDPE pipes for use in sprinkler irrigation system and were supplied along

al

Page4of10
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with related fiUings such as'connecting nipple','HDPE bend" 'end stop' etc' and such pipes

used for sprinkler irrigation system were classifiable under chapter sub heading no'8424

g100; that it attracts NIL rate of duty, so no duty was being paid on such goods' Section

note 4 of Section XVI of Central Excise Tariffspecifically mentions that- "Where a machine

(including a combination of machines) consists of individual components (whether separate or

interconnected by prprng, by tarsmission devices, by electric cables or by other devices)

intended to confribute together to a clearly defined function covered by one of the headings in

Chapter g4 or Chapter g5, then the whole falls to be classified in the heading appropriate to

that fllrction. Therefore, when it had sold specially manufactured HDPE pipes for use in

sprinkler irrigation system along with related fittings such as 'connecting nipple" 'HDPE

bend, and 
,end stop" these goods would merit classifiable only under GETSH 84248100 0f

SectionXVI.

(ri) Appellant also submiued that it can be seen from tender documents i.e., 74751-Part-II IS -

14151-l (1999): lrigation Equipment - Sprinkler Pipes Part 1 Polyethylene Pipes and IS -

14151 - 2 (2003) Irigation Equipment - Sprinkler Pipes - Part -2 Quick Coupled Polyethylene

pipes and Fittings that it has manufactured and cleared goods with said IS specification only'

It means all the pipes and fittings having said IS specification were supplied as parts of

Sprinkler Irrigation systems as per the contracts/tenders and cannot be used for any other

purpose. Therefore, same were correctly classified under tariffsub-heading 8424 90 00 and

cleared under claim of benefit of Notification No.3/2005-CE without payment of duty.

Appellant submits that it has been concluded that as per the said nrle, HDPE prpes and fitting

falls under heading No. 39172190 *hich is most specific description for the same. This is a

misconceived conception as Rule 3(a) is not applicable but Rule 3(b) is more appropriate in

the present case. The goods sold by the Appellant to GAIC can be said to be composite goods

consising of different materials or made up of different components as it is not a single

item but set ofdifferent pipe/fittings. Therefore, in terms ofRule 3(b) ofthe Interpretative Rules

for interpretation of the First Schedule to the Central Excise TariffAct, 1985, the same is

required to be classified under heading 84249000 which gives them it's essential

character.

(vii)

(viii) That in terms of Rule 3(c) of the General Rules for interpretation of the first schedule to the

Central Excise Taritr, when the goods cannot be classified by reference to Rule 3(a) or

Rule 3(b) referred above, they shall be classified under the heading which occurs last in

numerical order among those which equally merit consideration. Applying this rule also,

the goods cleared by it will be classified under 84249000, as it comes last in the numerical

order.

(ix) The notice and impugned order states that similar goods were supplied by M/s

GAICL, Ahmedabad by other manufacturer including M/s. Captain Polyplast Ltd.. and

similar show cause notice was issued to them. The Hon'ble Commissioner (Appeals)
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while passing oIA No.RJT-EXCUS-000-APP-198-14-15 dated26.09.2014 allowed the

appeal of the said M/s. Captain Polyplast Ltd'

(x) Apart from the above, Appellant further refers and relies upon such other

following judgments.

1. PHOEL INDUSTRIES VS. COMMISSIONER OF CENTRAL EXCTSE, JAIPT]R-I-

200s (153) E.L.T. 192 (Tri. - del)

2. RUNGTA IRRIGATION LTD. VCTSUS COMMISSIONER OF C.

EX., CHADIGARH - 2OO4 (114) E.L'T ' 250 (Tri' - Del')

3. FLOW TECH POWER VETSUS COMMISSIONER OF C. EX.,

COTMBATORE- 2001 EL.T. 541 tri - Chennai)

4. ELGI ULTRA APPLIANCES LTD. VETSUS COMMISSIONER OF

c. EX. COLMBATORE-I- 2001 (134) E.L.T.245 (Tri. - chennai)

5. HALLMARK INDUSTRIES VETSUS COMMISSIONER OF CL EX,

CALCLTlA4WJ (122) ELT. 540 (Tribunal).

(xi) Appellant submits that from the foregoing facts, discussions, various judicial citations and

the Board's circular, that the goods supplied to IWs GAIC i.e. HDPE pipes for use in

sprinkler inigation system along with related fittings such as'connecting nipple'/'HDPE

bend'and 'end stop'are appropriately classifiable turder Chapter sub heading no.8424 9100

only and no duty of central excise is required to be paid on such goods in terms of

exemption granted under Notification No. 3/2005-CE dated 24.02.2005 as amended.

(xii) That while demanding duty on disputed goods, the notice itself has also not asked it to

show cause as to why the said goods should not be classified under CETSH 39372190 of

the Central Excise Tariff Act, 1985. It means that there is no proposal to reclassifr the

disputed goods in the notice. Therefore, without proposal to classify the disputed goods

under CETSH 3937 2190 in the notice, the classification of the same cannot be changed

arbitrarily by the department and no demand car be confirmed without deciding

classification of goods.

(xiii) Appellant fuither submits that when duty demanded under Section l lA of the Central

Excise Act, 7944 in the impugned notice is not sustainable under the law, question of

payment of interest on the same under Section I IAB ibid also does not arise.

(xiv) That the dispute was regarding appropriate classification of goods, and it is well settled

legal position that no penalty can be imposed for the reasons involving classification

dispute. The reliance is placed upon the following case laws

(a) Automotive Coaches & Components (201 |(264)ELT 5 1 8(Tri.Chennai))

(b) Holostick India Ltd -(2004(167)ELT 301(Tri.Del))

(c) Precision stationary P. Ltd (1997(94)ELT 389(Tribunal))

(>ru) that the notice demanding central excise duty worth Rs.21,41,803/- is time barred. The

issued raised in the notice is relating to classification of excisable goods manufactured and

sold by it to GAIC (i.e. State Govt. Body). There was no willful intention to evade payment
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of duty. It is on record that Appellant was registered under the central Excise Rules with the

department and were filing all required reports and retums from time to time and their

manufacturing/clearance procedure of all the goods was well within the knowledge of the

department. since mens reato evade duty does not exist, extended period for demanding

alleged short-paid duty cannot be invoked under first proviso to Section 1 lAC of the Central

Excise Actlg44.The reliance is placed upon the following case laws

CHAMLTNDI DIE CAST (P) LTD. Versus COMMISSIONER OF C EX BANGALORE:

2007 (2rs) E.L.r. 16e (S.C.)

Appellant No.2:-

(i) Appellant without admitting anlthing and without prejudice to above, it further submits

that there is no question of leason to believe on his part that goods were liable to

confiscation. On the contrary it was clearly deposed by him that no duty of excise was

payable on the goods as goods merit classifiable under 8424 andexempted by virtue of

notification No.3/2005-CE hence goods are not liable for confiscation, no penalty can

be imposed under Rule 26 of the central Excise Rules, 2002.

(ii) Appellant submits based on the above submissions held that goods are liable for

confiscation by travelling beyond the scope of show cause notice. As submitted and

discussed in detailed in the appeal filed by his company, it clearly reveals that there

was no knowledge on his part about the goods liable to confiscation. Thereby, reliance

placed on the decision of Sanjay Vimalbhai Deora - 2014 (309) ELT A 13l(SC) is

totally erroneous.

4. Personal Hearing in the matter was held on 28.01 .2022 in virtual mode through video

conferencing. Shri P.D.Rachchh, Advocate, appeared on behalf of both Appellants. He

reiterated the submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order, the appeal

memoranda and oral submissions made by the Appellants. The issue to be decided in the case

is whether the impugned order, classifying the "HDPE Pipes and Fittings" cleared by Appellant

No. 1 under CESTSH No. 39172190 instead of 84242100, and confirming demand on

Appellant No. I along with interest and imposing penalty on Appellant Nos. I & 2 is correct,

legal and proper or not.

6. On perusal of records, I find that based on the intelligence that Appellant No. I had

wrongly claimed benefit of Exemption Notification No. 312005-CE dated 24.02.2005 and

cleared HDPE Pipe & fittings without payment of duty by classifuing them under CETSH

84248100 instead of 39172190, an inquiry was carried out by the officers of the department.

On the basis of statements recorded and documents obtained during the course of the inquiry,
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it appeared to the officers that the goods cleared by Appellant No.l to M/s. Gujarat Agro

Industries Corporation Ltd (GAICL) should have been classified under CETSH 39172190 and

hence, the benefit of Notification No. 3I2OO5-CE dated 24.02.2005 was not available to them.

The investigation culminated in to issuance of SCN dated 24.09.2014 to the Appellants

proposing reclassification of impugned goods and also recovery of duty involved therein along

with interest and penalties.

6.1. The above SCN was kept in call book as on similar issue, an appeal filed by the

department against OIA No. RAJ-EXCUS-000-APP-14-t5 dated 26.09.2014 in the case of

M/s. Captain Polyplast Ltd, was pending before the Hon'ble Tribunal. Since the said appeal

was withdrawn on monetary grounds vide Hon'ble Tribunal's order dated 24.10.2018, the SCN

was retrieved from the call book for disposal by the adjudicating authority.

6.2 I find that issue involved in present proceedings and in M/s. Captain Polyplast case

supra is identical. I further find that Shri Biren Ramanbhai Patel, Authorized signatory of

GAICL, has also confirmed that the agreement and goods supplied by the Appellant No.l and

M/s. Captain Polyplast Ltd were same. (Para 4.2 of the impugned order). Thus, the facts and

circumstances of these cases are admittedly identical.

6.3 I find that the Commissioner (Appeals), in above OIA, while deciding the classification

of the goods cleared by M/s. Captain Polyplast to GAICL has observed as under:

15. In view of the above facts, discussions andfindings, I find that there is

substantial force in the arguments put forth by the appellant that they had correctly

classified the impugned goods under CETSH No. 84249000 of the first schedule to the

CETA, 1985 and correctly availed the exemption under Noti.No.03/2005-CE dated

24.12.2005 as amended. Thus, the same is required to be accepted in light of discussion

held in para(s) supra.

Thus, the Commissioner (A), vide above OIA, have classified the impugned goods under

CETSH No. 84249000 (Ports of mechanical appliances of a kind used in agricultural or

horticulture) and held that benefit of Exemption Notification No. 03/2005-CE dated

24.12.2005 was rightly availed by the Appellant concerned.

6.4. Despite the fact that the above order passed by the Commissioner (Appeals), in

identical matter has attained finality (Para 15.3 of the impugned order), the adjudicating

authority, instead of following the said order, has reopened the issue of classification of

impugned goods and taken contrary stand. In doing so, the adjudicating authority observed that

since the department has withdrawn the appeal against the OIA on monetary grounds only, the

discussion on merit is still open.
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6.5 I find that the above reasoning adopted by the adjudicating authority is legally incorrect'

In my considered view, though the issue is certainly open on merit for the competent authority

to agitate before the higher Appellate forum, but the adjudicating authority, who is subordinate

to the Commissioner (Appeals), cannot take different stand and reopen the issue of

classification which has already been decided by the commissioner (Appeals)' The order

passed by the Higher Appellate Authority i.e., Commissioner (Appeals), in absence of any

rulings to the contrary by authorities higher in judicial tiers, is binding on the adjudicating

authority. In the present case, no such rulings contrary to the above order passed by the

Commissioner (Appeals) is available on records'

6.6 I funher find that by not following the order of the Commissioner (Appeals), which has

attained finality, the adjudicating authority has acted against the principles of judicial

discipline. The Hon'ble Supreme Court in the case of UOI Vs. Kamlakshi Finance Corporation

(1991(55)ELT 433(SC) has made it clear that the principles ofiudicial discipline require that

the orders of the higher appellate authorities should be followed unreservedly by the

subordinate authorities. Further, the Hon'ble High Court of Karnataka in the case of C.C.E. &

S.T., MANGALORE Vs. MANGALORE REFINERY & PETROCHEMICALS LTD. 2016

(42) S.T.R. 6 (Kar.) has observed as under:-

7. However, we qre surprised to notice the argument advanced by learned counsel

for the appellant that in view of the policy decision taken by the Central Government

that for the reasons of monetary value the judgment of ItI/s. Stanzen Toyotetsu India
(P) Ltd. (supra) is not challenged thus, the said judgment has no value as a precedent

in the subsequent cqses. This argument is totally misconceived. The decision of the

Central Government to challenge a judgment or not is within its wisdom and reason.

Such decision is not binding on the Courts. On the other hand, the judgment passed

by the co-ordinate Bench of this Court has binding value and this Court is bound by
the said judgment, unless it is disagreed and referred to a Larger Bench.

In view of the above, I find that the adjudicating authority has committed judicial indiscipline

in not following the decision of higher appellate forum and the impugned order is liable to be

set aside on this ground alone.

6.7 Since the OIA dated 26.09.2014, involving classification of identical goods has attained

finality, in my opinion, the issue of classification of the impugned goods is also not open on

merit in the present proceedings. Accordingly, following the findings recorded in the said OIA

dated 26.09.2014 in the case of M/s. Captain Polyplast Ltd., I hold that the impugned goods

supplied by the Appellant No.l to GAICL is appropriately classifiable under CETSH No.

84249000(Parts of mechonical appliances of a kind used in agricultural or horticulture) of

the First Schedule to the CETA, 1985 and benefit of exemption under Notification No.

0312005-CE dated 24.02.2005 (Sr. No. 70) was rightly availed by the Appellant No.1.

6.8 I find that since the demand of duty itself does not survive on merit, there is no question

of interest and imposition of penalty from them also does not arise.
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7. I also find that since the demand of duty itself does not survive on merit, there is no

question of imposition of penalty upon the Appellant No.2, who is a Director of Appellant

No.l.

8. Accordingly, I set aside the impugned order being not legal and proper and allow the

appeal fited by the Appellant Nos. | &2-

9 3{ffifr ercr d fi G 3rffi +-r frqer<r srttr ilff} t fr-Tr sTTilr

€r

9. The appeals filed by the Appellants are disposed off as

a H
(AKHILESH KUMAR)

Commissioner (Appeals)

By R.P.A.D.

1. M/s Balson Polyplast Pvt. Ltd, Survey

No. 270, Plot NO. 2-3, National

Highway 8B, Shapar (Veraval),

Dist. Rajkot.

M cnepr;r frF1q5gd Tr fr
HAt2Towteq2-3 tqr+e

urqi aa

en'r[{ ( +{lzrf,)

fuft-flc {rdq,=Td

2. Shri Jamanbhai V.Baldha,Director of
M/s Balson Polyplast Pvt. Ltd, Survey

No. 270, Plot NO. 2-3, National

Highway 8B, Shapar(Veraval),

Dist. Rajkot.

frqqarlr{ fiwen
efitfle MEila,Rmmfrq1a:a
Trfr
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qrri aa
qnr{ ( +iwq) GfrInc {rwfrtc

TRTrrR
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qr++fi tgt

2) xetm Bil-gs', wg ga t+r m< \,"i Arfiq scTTE {1m., Tw+teqr5rdq, {q-fra
+) qrqqrfi mt+r$ tgt

3) sTrgs,, 4€g \,?i t-{r s{ \'zf }.frq s.ilTrE tlq, Gfrq{ Il.-s+td {r,-+tc +}
qgernffitgt
4) q-r€ s'r{f,t
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